INTRODUCTION
War is, by necessity, a savage and grisly business and the decision to participate in armed conflict is one of the most onerous any government can make. This paper examines the domestic norms and institutionalized procedures that constrain or guide the office of prime minister of Canada in deciding when and how to put Canada in a state of war or armed conflict. This question assumes greater importance and subtlety because in contemporary times, formal declarations of war, which in past would have followed intense parliamentary debates, now seem anachronistic. In modern times, states engage in armed conflicts, whether aggressive 1 or defensive, without adopting the technical procedure of formally "declaring" war on perceived enemy-states. Indeed, so ubiquitous and recurrent is this phenomenon of "undeclared warfare" that some scholars have suggested that the technical concept of war (declaration of war) has been effectively replaced by the "factual concept of armed conflict.", 2 An obvious implication of this trend is that Canadians may not realize that their troops may be engaged in armed conflicts somewhere without as much as a prior parliamentary debate on the necessity of otherwise of participating in an armed conflict.
Further, in the aftermath of the Cold War, incidents of use of force by states have increased. What is indeed very worrisome about this trend is that a whole range of dubious justifications has been asserted by states as necessitating the use of force. Some of the most ubiquitous justifications include the alleged need to remove perceived threats to international peace, 3 purported danger to regional stability, 4 or in some cases, the restoration of "democracy" 5 to some troubled states. In some other instances, states or groups of states have used force to alleviate alleged humanitarian crises. 6 This liberal construction of the right to resort to armed force in conflicts short of formal warfare threatens the stability of the global order.
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Another factor that raises a profound issue as to the legitimacy of such resort to armed force is the shrinking number of Canadians who participate in the domestic political processes leading to the emergence of governing institutions, especially at the federal level. In other words, an overwhelming number of "governing majorities" at the federal level are in fact governments that represent less than half of the actual number of votes cast at federal elections. Hence, the assumption that the Prime Minister of Canada represents the majority of the adult population of Canada is, at best, unfounded. Therefore, a regime that permits the Prime Minister to deploy Canadian troops to situations of armed conflict without parliamentary debate or approval, when in fact the governing party garnered less than a majority of the actual votes in the federal election, raises a significant question about the powers of the prime international law and norms influence the Canadian position on use of force in international law, this article focuses on the internal domestic law and institutions of Canada. I argue that domestic laws and institutions regulating use of force by Canada in its international relations are wholly inadequate. There is simply too much power in the office of the prime minister. Should he or she decide to commit Canada to war, it would seem that the only restraint on this power would come from the ballot boxes. Yet, on further analysis, the ballot boxes offer little solace. Since World War I, for example, Canada has had fifteen "majority" governments, but out of these governments, only four actually won a majority of the popular votes cast. The simple fact is that Canada has largely been ruled or governed by parties with arguably phony majorities and phony mandates. Hence, there is a need to rethink the domestic political process, particularly in relation to the power of the Prime Minister to place Canada in situations of armed conflict.
For purposes of clarity and ease of analysis, this article is divided into different parts. Part 1 examines the development of Canadian law and political practices on the use of force in international relations. For purposes of convenience, the analysis in Part 1 is developed through two themes. The first theme deals with Crown prerogative in matters of foreign relations and the impact of legislative and judicial developments on this difficult issue of law. The second theme extends the arguments beyond the legal doctrine of Crown prerogative to examine the legitimizing function of parliamentary involvement in decisions pertaining to the deployment of Canadian personnel to areas of international conflict. I divide the history of Canadian parliamentary involvement in matters of war into four epochs: the colonial era and Canada's position during World War I (1914 War I ( -1919 , independent Canada and World War II (1939 II ( -1945 , the Korean Conflict (1950) (1951) (1952) (1953) and the United Nations (UN) Charter (1945-present) , and the first Gulf War (1991).
With respect to the pre-UN Charter era, Canada's domestic and international policy reflected the progressive ideals of those committed to outlawing war and promoted constraints on the ability of states to use force in non-defensive circumstances. More importantly, domestic Canadian parliamentary practices in the pre-UN Charter era evinced a cautious approach to the use of force or participation by Canada in international conflicts. Thus, the emergence of the UN, empowered to secure global peace and security, could be seen as an affirmation of Canadian skepticism towards belligerency and recourse to arms in settling conflicts." Regarding the UN Charter era, this watershed in the development of international law on use of force impacted Canadian domestic normative order on participation in acts of belligerency. Ultimately, Canada's original fidelity to the tenets of the UN Charter earned it a reputation as an honest broker."' However, in the aftermath of Cold War politics, Canada's membership in the North Atlantic Treaty Organization (NATO) 12 and geographical proximity to and special relationship with the United States of America has placed it in an awkward position on matters related to use of force. In navigating this treacherous and intricate situation, I argue that Canada's multilateralist traditions and commitments to the UN Charter can only have meaning if parliamentary and public participation in decisions on when, how, and where Canada participates in non-defensive armed conflicts are regarded as constitutional prescriptions rather than discretionary practices dependent on the mood swings of the prime minister. However, with a chronically weak opposition in Parliament, and a palpable democratic deficit arising from a "first-pass-thepost" system that distorts the preferences of Canadians, it would seem that the legitimacy of cabinet decisions in matters of use of force by Canada is very much in doubt.
PART 1: CROWN PREROGATIVE AND

JUDICIAL REVIEW OF CANADA'S PARTICIPATION IN ARMED CONFLICTS
Originally, the position of the common law was that the royal prerogative was immune from judicial review. 13 In Canada, the right to declare war is a prerogative of the Crown.
14 The term "Crown," in the juridical sense, refers collectively to all the persons and institutions of the state that lawfully act in the name of the Queen. In other words, "Crown" is synonymous with the less grandiose term "government." Dicey described prerogative as the "residue of discretionary or arbitrary authority, which at any given time is left in the hands of the crown."' 5 Generally speaking, in matters related to the planning, preparation, initiation, and waging of war or of an armed conflict, the Crown is acting in virtue of its powers at both common law and outside of statutory control and authority. In effect, when the Crown acts in certain matters, it enjoys an unfettered and unconditional discretion. Even where the matter of going to war or engaging in armed conflict is tabled before Parliament for a debate and vote, there is no doubt that, legally, the Crown is not bound by the result of such a vote. A parliamentary debate on the wisdom, or lack thereof, of going to war is a matter of political politeness and tradition rather an event of any juridical consequence. However, judicial deference to Crown prerogative has yielded to a regime of measured judicial review. 6 Hence, in modern times, the prerogative of the Crown is not a boundless power. As Professor Hogg has pointed out, "the prerogative [of the Crown] is a branch of the common law, because it is the decisions of the courts which have determined its existence and extent."
17
Although the scope and extent of the Crown prerogative has been somewhat limited by the courts" and by some statutory provisions, 9 there seems to be an unresolved question as to whether the Crown's prerogative to declare war and make peace on behalf of the Canadian state is, in modern times, subject to judicial review. In the celebrated GCCQ case, 2° the House of Lords, per Lord Roskill, placed the "defence of the realm" among those categories that "at present advised I Prerogative powers such as those relating to the making of treaties, the defence of the realm, the prerogative of mercy, the granting of honours, the dissolution of Parliament and the appointment of ministers as well as others are not, I think, susceptible to judicial review because their nature and subject matter are such as not to be amenable to the judicial process. The courts are not the place wherein to determine whether a treaty should be concluded or the armed forces disposed in a particular manner or Parliament dissolved on one date rather than another.
2 Clearly, in England it is settled law that matters of foreign policy, including decisions by the Crown on participation in acts of belligerency, are beyond "judicial review" by the courts. Indeed, the British government is not even legally obliged to give reasons for its decisions on such matters pertaining to foreign policy, 24 and the courts in England do not have the authority to rule upon the true meaning and effects of obligations applying only at the level of international law.
25
This, however, should be distinguished from the narrower question of whether the Crown or its agents or officers may act with impunity on matters ostensibly within the rubric of Crown prerogative. In other words, in the exercise of its undoubted powers to initiate or plan armed conflicts, the Crown is not above the law. As pointedly noted by Lord Diplock in the GCCQ case:
My Lords, that a decision of which the ultimate source of power to make it is not a statute but the common law (whether or not the common law is for this purpose given the label of "the prerogative") may In effect, merely mentioning or invoking the mantra of Crown prerogative does not automatically dispose of the question. The courts would have to examine the nature of the issues raised and make a determination as to whether the issues raised pertain to a reviewable act or not.
Where it is determined that the issues pertain to the disposition of the armed forces of the Crown, the decisions will be beyond judicial review. However, when in the exercise of such unreviewable prerogative power, neither the Crown nor its agents operate above the law of the land or binding international law. For example, no one may successfully litigate the question of whether the Crown was right to initiate an armed conflict, but the military forces of the Crown are not immune from prosecution if they commit war crimes in the course of participating in that armed conflict.
Turning back to the Canadian context, the question that arises is whether the position in English law is the same as in Canada. It would seem that the position in Canada regarding the ambit of Crown prerogative on matters of armed conflict is somewhat unclear. However, the reasoning of the Court is somewhat difficult to follow. The plurality of the Court indicated that judicial restraint from review of such decisions is premised on the theory that proof of facts in support of justiciability of such claims would be nigh impossible. In the words of the majority of the Court:
provisions of the Emergencies Act relate to issues of domestic integrity, security and territorial integrity of Canada, I will avoid further analysis of this legislation and its possible implications for the subject under analysis. Since the foreign policy decisions of independent and sovereign nations are not capable of prediction, on the basis of evidence, to any degree of certainty approaching probability, the nature of such reactions can only be a matter of speculation; the causal link between the decision of the Canadian government to permit the testing of the cruise [missiles] and the results that the appellants allege could never be proven. It would therefore seem that a cabinet decision placing Canada in a state of armed conflict is not justiciable per se, but maybe judicially scrutinized where there is evidence to support the claim that the execution of such a cabinet decision has infringed the rights of Canadians in circumstances that are not demonstrably justifiable in a free and democratic society. In sum, the Crown prerogative on matters of war remains intact, albeit with some modicum of judicial inroads.
In the absence of authority in support of judicial review of the Crown's prerogative to 3 Operation Dismantle, supra note 18 at 467. place Canada in armed conflicts, Crown prerogative in such matters may be politically constrained by parliamentary practices and democratic norms. Although these practices do not have the juridical character of customary law such as their equivalents have in international law, they embody accepted codes of conduct impacting on the legitimacy of decisions to situate Canada in armed conflicts. Crown prerogative in matters of armed conflicts, at least in the political sphere, is not a blank cheque. Theoretically, democracy and parliamentary practices are designed to curb executive rascality and impetuosity, particularly in matters as grave as use of force.
The absence of explicit constitutional constraints on Crown prerogative to declare war is derived from Canada's constitutional heritage (inherited from British constitutional conventions), whereby "political leaders could be trusted to exercise power in a restrained and responsible fashion. 40 The reverse could be said to be the case in the United States where laws are designed to curb executive propensity for war.
4 ' In the U.S., it is arguable that the separation of powers is stricter and thus the courts are institutionally leery of second-guessing the competence of Congress to 42 declare war and make peace.
The trusting relationship in Canada is probably reciprocal and is ostensibly founded on the Kantian notion that a parliamentary regime with the restraints of democratic and responsible governance would be less likely to use force in international relations unless there are clear, justifiable and compelling circumstances to warrant such momentous decisions. The theory is that only an irresponsible government would disregard informed public opinion or parliamentary participation when formulating decisions regarding deployment of Canadians to an armed conflict. If such a government were to be so reckless, there would probably be a heavy political price to pay for such folly.
With mounting evidence of increased power in the hands of the Prime Minister 43 vis-A-vis an impotent and fractious opposition in the Canadian political system, it is doubtful whether Canada's imprudent trust in executive good faith on such an extraordinary matter as use of force in international relations is not unduly naive and long-overdue for a rethink. Although the decision to use force in international relations may, in some circumstances, become a potential subject of judicial review, the importance of popular participation in parliamentary debates on issues of when, how, and where Canada uses force in international relations seems to be in the realm of political legitimacy rather than juridical validity.
Needless to say, to ensure that Canada is not heedlessly plunged into conflicts, a crucial factor is a vibrant, responsive, and alert Parliament. It therefore follows that in examining the probative value to be attached to the processes that yield Canada's decisions to play a role in international conflicts, regard must be had to certain factors including the quality of the debate in the Parliament, the power of the caucus, the potency of the opposition parties, and more importantly, the extent to which popular votes are reflected in the makeup of the Parliament itself. It is now apposite to evaluate the extent to which "majority" governments in Canada actually reflect the number of votes cast.
PART 2: ARMED CONFLICTS AND CANADA'S DEMOCRATIC DEFICIT
In theory, democracies are, inter alia, supposed to have good voting systems. A good voting system in turn yields democratic representation. Democratic representation must treat all votes cast equally, produce fair results, and make every vote count. Hence, where a voting system distorts the votes cast or fudges the (2005) 14:2 message sent by the voting public, such a democracy suffers a deficit of legitimacy. A sober analysis of the voting system in Canada vis-A-vis Canadian participation in armed conflicts reveals a shocking level of democratic deficit and gross distortion of voter preference. By force of logic, governments "elected" by distorted voter tabulation may be said to have questionable legitimacy and, consequently, the decisions of such governments to place Canada in armed conflict is hobbled by questions of legitimacy. Of the fifteen governments Canada has had since World War I, only four had true majorities. These were the governments elected in the federal elections of 1940, 1949, 1958, and 1984 . In fact, the 1997 Liberal government was formed with only 39 percent of the popular vote. The long list of phony "majorities" at the federal elections include the 1930, 1935, 1945, 1953, 1968, 1974, 1980, 1988, 1993, 1997, 2000, and 2004 elections. The problem is that Canada maintains an antiquated and discredited voting system -called first-past-the-post.
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This system distorts the character of the actual votes cast, treats votes unequally, and wastes a considerable number of votes. How then does this voting system impact on Canada's participation in armed conflicts? Generally speaking, virtually all engagements of Canada in armed conflicts have been the product of parliamentary debates. Hence, if parliamentary debates and votes on matters related to armed conflict are to have normative weight, the composition of the Parliament must at the very least, represent the voter preference and public opinion of Canadians. It is now pertinent to examine Canadian parliamentary practices regarding use of force since 1914 to the present date.
CANADA AND WORLD WAR 1(1914-1918)
In 1914, Canada was a colony of the United which Canada participated in that war.
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1 It is therefore not surprising that the political processes preceding Canadian participation in World War I seemed to be a rehash of parliamentary developments and events in the United Kingdom. Accordingly, like other British colonies, Canada joined the war on 4 August 1914, the same day as the United Kingdom. It is significant that the colonial government in Canada took certain steps to legitimize, at least in the court of public opinion, Canada's participation in that war.
First, on 4 August 1914, the Canadian government "issued an Order-in-Council proclaiming that Canada was at war ' 4 with Germany. What is interesting here is that although Parliament was not sitting at the time when war broke out between Great Britain and Germany, Parliament was reconvened on 18 August 1914. It was on that day that after hearing the GovernorGeneral's speech in the Senate Chamber, the Canadian government issued an order-in-council proclaiming that Canada was at war and created war-related measures.
4 7 Second, the decision to go to war was debated in the Parliament, and, in a normative sense, it is correct to say that there was popular input to the government's ultimate decision to join the conflict on the side of Great Britain. It would therefore seem that these measures conferred legitimacy on Canada's participation in the war of 1914-18. Shortly after the First World War, there was a heightened global movement towards arbitration of disputes and possibly, the outlawing of war. 48 Greater emphasis was placed on the former and thus a decision as to whether to engage in war was to be predicated on a failure of honest and serious attempts at pacific settlement of disputes. This understanding was reflected in the Pact of the League of Nations. By 1939, when the Second World War broke out, Canada was an independent state. However, formal political independence from Great Britain hardly severed or diminished existing economic, cultural and diplomatic ties between Great Britain and Canada. It was therefore natural that Canada would have strong sympathies with Great Britain when the latter declared war on Germany on 3 September 1939 after Germany had invaded Poland on 1 September 1939. It is hardly debatable that Canada's preference to join the war a few days after Great Britain was calculated to create the impression that Canada was an independent political entity and no longer tied to Great Britain. 49 Consequently, Canada allowed ten days to elapse before jumping into the fray.
What is significant for the purposes of our analysis in this article is the domestic political process that culminated in the exercise of Crown prerogative to declare war on Germany. A few facts are crucial for our analysis. First, when the war started in Europe, Parliament was not in session. Indeed, Parliament was not scheduled to resume before 2 October 1939;however, owing to the emergency, Parliament was summoned on 7 September 1939. Great Britain had already been at war with Germany since 3 September 1939. After the Governor-General read the Speech from the Throne, parliamentary debates on the war were held from the 8 September until 10 September 1939.50 Both chambers of Parliament debated and approved the motion for formal declaration of war on Germany.
51 What is very significant here is that parliamentary debate preceded the order-incouncil declaring war. This procedure was also followed when war was declared on Italy in 1940.52 It is thus correct to assert that from 1939 to 1940, Canada followed a pattern of debate in Parliament before using force in its international relations. Interestingly, the 1940 federal election produced a true majority government.
However, this pattern of parliamentary debate prior to Canadian engagement in armed conflicts was broken in the course of a subsequent increase of belligerent states in that conflict and Canada's
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use of force against Japan, Hungary, Romania, and Finland, countries which had aligned with Germany in World War II. With particular reference to Japan, Parliament had been adjourned since 14 November 1941 and was not scheduled to resume sitting until 21 January 1942. In the interval, on 7 December 1941, Japan bombed Pearl Harbor. Although there was a special sitting of the two houses, it was not for the purposes of debating any war resolution on Japan but to hear an "address to the Canadian Parliament by the British Prime Minister, Winston Churchill." 53 Parliament resumed sitting on the date scheduled, 21 January 1942, and discussed a proclamation of war on Japan dated 8 December 1941. The proclamation purported that Canada had been at war with Japan as of 7 December 1941. For the first time in Canadian constitutional history, the country was engaging in conflict without prior parliamentary debate and approval. 54 Similar proclamations that had been backdated to 7 December 1941 were made with respect to Hungary, Romania, and Finland, which had all joined the Axis coalition. Prime Minister Mackenzie King justified this untidy procedure with the argument that belligerency with respect to Hungary, Romania, and Finland were "all part of the same war."
55 Remarkably, records of parliamentary debates on this issue support the position of the Prime Minister, as none of the opposition parties questioned the normative import of the precedent set by Prime Minister King. Given that there were subsequent ratifications of the declarations of war against the allies of Germany, there is little doubt that the declarations of war on these allies of Japan and Germany would have been quickly approved if they had been tabled before Parliament prior to the actual engagement of hostilities.
As Rossignol observes, "Canadian public opinion accepted that Canada had no choice but to maintain its war effort against the continued aggression of Germany, Japan and Italy and their allies.
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Even the pacifist Cooperative Commonwealth Federation (CCF) party that had maintained its opposition to Canadian partiRossignol, supra note 44 at 5. 
THE GULF WAR, CANADA, AND THE LEGITIMACY OF THE U N SECURITY COUNCIL (1991)
Given that the enforcement action to remove Iraq from Kuwait (and no more) was sanctioned by the UN, there was no need for a declaration of war against Iraq. But there was need for a parliamentary debate of the issues. In addition, it was within the powers of the governor-in-council,
ibid.
62 Rossignol, supra note 45 at 9. 61 As Rossignol has argued, "Canada has always strongly supported the United N ations and championed collective action to ensure international peace." ibid. at 11. Even when the Security Council has authorized such military measures, it would be desirable that the Canadian populace should have a place in the debates leading to the deployment of Canadian personnel to zones of conflict. Although Canada is obliged to comply with UN Security Council resolutions authorizing enforcement actions, it should also strive to scrutinize the motives and intentions of the permanent members of the Security Council, lest it sheepishly follow the Council in lending credibility to an illegitimate use of force. It is hardly debatable that the best way to ensure legitimate participation in UN enforcement actions is to subject any decision to send Canadian troops to any international conflicts, particularly those thickly enmeshed in power politics and the economic self-interests of members of the Security Council, to rigorous parliamentary and public debate.
CONCLUSION
This article has argued that Canadian democratic practices as evidenced in both pre-UN Charter and post-UN Charter regimes support the view that Canada has hardly participated in an international conflict without parliamentary debate, approval and/or ratification. In other words, Canadian participation in armed conflicts is often a function of parliamentary approval. The question raised by this practice or convention is whether such parliamentary approval is a legal R.S.C. 1985, c. U-2. S.C. 1992, c. 17. short answer is that it is primarily a political obligation with implications for governmental legitimacy.
More importantly, Parliament has an undeniable role in reviewing the government's decision concerning Canadian participation in the use of force in international relations. Therefore, the question of Canadian participation cannot be a function of executive discretion. Canadian vigilance cannot be guaranteed unless Parliament is a potent and vibrant institution for the articulation of public concerns and interests. In this context, the chronic impotence of both the ruling party caucus and opposition parties in Parliament give reason for concern. As Professor Wes Pue has pointed out, Canadian democracy is increasingly becoming dysfunctional.
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With an electoral system designed to distort voter preferences, the development of de facto one-party government, the ascendancy of the prime minister and massive concentration of power in one man's control, and the decline of Parliament and caucus, 69 an effective parliamentary role in the decision to engage in armed conflicts is practically non-existent. A reappraisal of these shortcomings in Canadian democracy would not only reinforce the rights of the public to have their input considered through their elected representatives, but would also afford a needed measure of legitimacy and responsiveness in how and when Canada may engage in armed conflicts. 
